the Common Foreign and Security Policy and the external dimensions of the EU fight against terrorism.1 Such a focus is understandable and natural, as new powers, competences and areas need to be analysed and filled with content.
The aim of this contribution is, however, different. It focuses on the internal dimension of EU law and the impact which the declared aim of the 'fight against terror' and legislative measures adopted on its basis have had on the state and the 'quality' of the EU legal order internally. The interest of this contribution lies in the classical or traditional EU legal instruments (regulations, directives) which have been adopted as measures in the fight against terror since 2001 and their internal life within the EU and its Member States.
A comprehensive study of all such measures is naturally outside the scope of this short contribution. It therefore takes just two significant examples of legislative measures, which have been adopted in recent years with the explicit 'fight against terror' rhetoric and justification: regulation(s) on airport and aviation security and the Data Retention Directive. Critically examining the operation of both of these instruments, it is suggested that the considerable inroads into individual freedom which both of these measures have required can hardly be justified by their appropriateness or their necessity. Furthermore, taking into account the historical sensibilities with regard to such measures in a number of post-dictatorial states and societies in Europe, it is suggested that such measures should not only be carefully and duly weighed up in the legislative process. Such measures and above all their actual application after their adoption must be made subject to critical scrutiny by the Court of Justice of the EU.
Example One: Airport Security and Secret Legislation
Regulation No 2320/2002 of the European Parliament and of the Council of 16 December 2002 establishing common rules in the field of civil aviation security2 was adopted in the aftermath of the September 11 attacks in New York and Washington. The very first recital of the Regulation referred to the September 11 attacks. It stated that "terrorism is one of the greatest threats to the ideals of democracy and freedom and the values of peace". The prevention of (terrorist) acts of interference with civil aviation was thus the primary aim of the Regulation, as is also apparent from Article 1(1) of the Regulation.
